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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned a $3,034 deficiency in petitioners’
Federal inconme tax for 2002. The sole issue for decision is
whet her petitioners are entitled to a theft |oss deduction for
t he taxabl e year at issue.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Virginia when they filed their petition.

Petitioners were born and raised i n Af ghani stan, where they
met and were married. In 1980 in the mdst of the Soviet-Af ghan
War, petitioners fled Afghanistan for Pakistan. Needing cash for
their journey but unable to sell their greatest assets (a house
and a Mercedes-Benz aut onpbil e) because of governnent-inposed
restrictions on the sale of such assets,! petitioners arranged to
sell their car to an uncle for $25,000. The uncle had sone cash
on hand to conplete the transaction but not to pay the full price
of the car, $25,000. Petitioners and the uncle agreed that the

difference woul d be satisfied by the transfer of a gold and

! Transacti ons between unrel ated parties were prohibited,
heavily nonitored, or both.
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enerald jewelry set that the uncle had in his possession as a
result of a bequest from his grandnother.

Bef ore enbar ki ng upon their journey to Pakistan, petitioners
took the jewelry set (conprising a necklace, ring, earrings, and
a bracelet) to an Afghani jewelry appraiser. The appraiser, who
was bot h appraising the pieces and setting a price in case
petitioners wished to sell himthe set, valued the jewelry at
“11,300 U. S. dollars”. Because of the unstable political
envi ronment causing many simlarly situated famlies to attenpt
to sell such jewelry sets, petitioners decided to retain the set
in the hope of attaining a higher price for it in either Pakistan
or another country.

After 1 year in Pakistan, petitioners emgrated to Canada,
where they lived from 1981 through 1998. While they lived in
Canada, petitioners kept the jewelry in a safe deposit box at
their bank. They did not have any further appraisal done on the
set while living in Canada.

In 1998 petitioner husband (M. Shah) was offered a position
with the “U S. Trade Ofice” and later as a mlitary consultant
and translator. Petitioners noved to Virginia sonetinme in 1998
and have lived there since in a three-story, single-famly hone.
Petitioners have famly in Canada and Af ghani stan and

occasionally travel to both places to visit their relatives.
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In | ate February 2002 petitioner wife traveled to visit her
ailing nother in Canada. At or about this sane tinme, M. Shah
had oral surgery. While M. Shah was recuperating, he stayed in
a bedroomon the top floor of their three-story hone. Sonetine
bet ween February 24 and February 26, 2002, petitioners’ hone was
burgl ari zed. The burglary occurred in the basenent of the hone
while M. Shah was on the top floor conval esci ng.

On February 26, 2002, petitioners filed a police report with
the Prince WIlliam County Police Departnent in Manassas,
Virginia, wherein they detailed the itens stolen as follows: (1)
A Sony Playstation 2 video gane console, ganme controllers, and a
menory card ($850 value); (2) a stereo ($110 value); (3) a
cancorder ($500 value); and (4) an enerald and gold jewelry set.
The val ues reported for the articles in the set were as foll ows:
(1) Neckl ace--$12,000; (2) earrings--%$7,000; (3) ring--$5,000;
and (4) bracelet--%$8,000. The total value on the police report
for all itenms reported stolen was $33,460. None of the itens
stolen were ever recovered, and petitioners’ honeowners insurance
covered only the value of the nonjewelry itens taken in the
burglary and the damage done to petitioners’ hone.

During the year in issue, petitioners filed a joint Form
1040, U.S. Individual Inconme Tax Return, which was prepared by a
paid tax return preparer. Petitioners reported adjusted gross

i ncone of $47, 870. Petitioners attached a Form 4684, Casualties
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and Thefts, to their 2002 return. Petitioners’ Form 4684 |isted
their cost basis in the itens stolen as $33, 7672 | ess an
i nsurance rei mbursenent of $3,985. After subtracting the $100
limtation inposed on theft | osses under section 165(h)(1), and
the adjusted gross inconme limtation under section 165(h)(2),
petitioners conputed the anmount of their total theft |oss on Form
4684 to be $24,895 and clained a casualty and theft | oss
deduction for the sane anmount on Schedule A, |tem zed Deducti ons.

On Cctober 13, 2005, respondent sent petitioners a statutory
noti ce of deficiency wherein respondent determ ned a deficiency
of $3,034 resulting fromthe disallowance of petitioners’ clained
deduction for theft loss for |lack of substantiation.

Di scussi on

In general the Conm ssioner’s determnation in a notice of
deficiency is presuned correct, and the burden of proof is on the

t axpayer to prove otherwise. Rule 142(a)(1); Welch v. Helvering,

290 U. S 111, 115 (1933). Tax deductions are a matter of
| egi sl ative grace, and the taxpayer bears the burden of proving
entitlement to deductions clainmed on a return. Rule 142(a)(1);

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992).

Under certain circunstances, the burden of proof wth

respect to relevant factual issues may shift to the Comm ssioner

2 The record is silent as to the di screpancy between the
total loss figure contained in the police report ($33,460) and
the figure listed on Form 4684 ($33, 767).
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under section 7491(a). Petitioners have not alleged that section
7491(a) applies, and therefore, the burden of proof has not
shifted to respondent.

Respondent’ s position is that petitioners have failed to
substantiate either their bases in or the fair market val ues
i mredi ately before the theft of the itens stolen for which they
clainmed a theft | oss deduction on their 2002 return. Petitioners
have presented evidence only with respect to the jewelry set, and
it is petitioners’ contention that the car sale price, the
Af ghani jewel er’s appraisal of the set, and their own estimate of
t he appreciated value of the set over the course of 22 years
adequately substantiate their basis in, and the fair market val ue
of , the set.

Section 165(a) allows a deduction for any |oss sustained
during the taxable year and not conpensated for by insurance or
ot herwi se. For individuals, section 165(c)(3) allows a taxpayer
to deduct a loss fromtheft. The deduction is only allowed to
the extent that the | oss exceeds $100 and to the extent that the
net | oss exceeds 10 percent of adjusted gross incone. Sec.
165(h)(1) and (2). The anmount allowed as a deduction is the
| esser of: (1) The difference between the fair market val ue of
the property imedi ately before and after the theft, and (2) the

adj usted basis in the property. Helvering v. Onens, 305 U S. 468

(1939); secs. 1.165-7(b), 1.165-8(c), Inconme Tax Regs. In
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appl ying section 1.165-7(b), Inconme Tax Regs., the fair market
val ue of the property imediately after the theft is zero. Sec.
1.165-8(c), Incone Tax Regs.
| nherent in section 165 are several requirenents. First,
t he taxpayer nust have been the owner of the property at the tine

of the loss. Draper v. Comm ssioner, 15 T.C 135 (1950). The

parties agree that petitioners owned the jewelry set at the tine
of the theft. |In addition to the ownership requirenment, either
the taxpayer’s basis in the stolen property or the fair market
val ue of the property i medi ately before the theft nust be
ascertained. Secs. 1.165-7(b), 1.165-8(c), Incone Tax Regs.
Where a taxpayer fails to credibly establish either the basis or
the fair market value of the property i mrediately preceding the
theft, we are unable to determne the anount of |oss deducti bl e.
See id.

On the basis of petitioners’ account of the sale of their
car in 1980, we are unclear as to how nuch of the $25, 000
purchase price was satisfied by petitioners’ uncle through the
transfer of his grandnother’s jewelry set. While we believe that
petitioners did sell the car to their uncle for $25,000, we al so
believe that their uncle gave themcash for at |east one-half of
the stated value of the car, $25,000. Therefore, on the basis of
this analysis, we find that petitioners’ basis in the jewelry set

coul d be no nore than $12,500, although petitioners thenselves
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provi ded no docunentation or credible testinony to establish the
anmount of cash their uncle gave themfor the car. Accordingly,
we find that petitioners have failed to adequately substantiate
their basis in the jewelry set for purposes of determ ning the
deducti bl e anpbunt of theft |oss. See id.

Petitioners next argue that the Afghani jeweler’s 1980
appraisal, coupled with their estinmate of the appreciation of the
jewel ry set over the course of 22 years, should suffice as
credi bl e substantiation of the fair market value of the jewelry
set for purposes of their claimng a $24,895 theft |oss
deduction. For the follow ng reasons, we disagree.

First, petitioners clainmed a $24, 895 deduction for the |oss
of four pieces of gold and enerald jewelry. This anmount reflects
petitioners’ estimate of the replacenent cost of those itens and
therefore is not the appropriate standard. See Jenny v.

Commi ssioner, T.C. Meno. 1977-142. Wth respect to the $24, 895

figure clainmed on their return, petitioners presented no evidence
to establish the fair market value of the jewelry i medi ately
before the theft. The only credible evidence presented was a
transl ated copy of the Afghani jeweler’s 1980 appraisal. Wile
we find the appraisal to be credible, we have serious doubts as
to petitioners’ estinmate of the fair market value of the jewelry
before the theft. W acknow edge, generally, that the prices of

gol d and genstones have risen markedly over the past 22 years,
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and we are confident that that anmpunt woul d be greater than even
t he hi ghest basis we have already presuned that petitioners could
have had in the jewelry ($12,500). However, because the anount
all owed as a deduction is limted to the | esser of either the
fair market value of the property imedi ately preceding the theft
or the taxpayer’s basis, the anmount of the allowabl e deduction
would be limted to petitioners’ basis in the jewelry set. See
sec. 1.165-8(c), Incone Tax Regs.

As previously discussed, we |ack credible evidence to
specifically determ ne petitioners’ basis in the jewelry set. In
t he absence of such evidence, we will apply our best judgnment to

approximate this anmount. See Cohan v. Comm ssioner, 39 F.2d 540

(2d Cir. 1930). Bearing heavily against the taxpayer “whose
i nexactitude is of his owm nmaking”, id. at 544, we find that
petitioners’ basis in the jewelry set before the theft was
$5, 000.

Because petitioners did not receive any insurance
rei mbursenent for the jewelry, no anmount for such rei mbursenent
nmust be deducted. The ampunt of theft |oss deduction to which
petitioners are entitled is, however, |limted: petitioners nust
first deduct $100 fromthe total anmount of allowable |oss under
section 165(h)(1). Second, under section 165(h)(2), petitioners
are allowed a deduction only to the extent that the anount

al | owabl e exceeds 10 percent of the petitioners’ adjusted gross
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income. The allowable amobunt is $4,900. After applying section

165(h)(2), the total theft |oss anpbunt allowable is $113.

Deci sion will be entered

under Rul e 155.




